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SupplementalMay 19, 2026
Submitted to the Federal eRulemaking Portal (www.regulations.gov) 
Administrator Lee Zeldin
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Re:	Additional Comments of the American Fuel & Petrochemical Manufacturers in Support of API, AFPM, and ILTA Comments on EPA’s CWA Hazardous Substances FRP ANPRM, 91 Fed. Reg. 7,415 (Feb. 28, 2026)

Dear Administrator Zeldin:

The American Fuel & Petrochemical Manufacturers (“AFPM”) submits these supplemental legal comments in support of the joint comments filed by the American Petroleum Institute (“API”), AFPM, and the International Liquid Terminals Association (“ILTA”) (Attachment 1) on EPA’s Advanced Notice of Proposed Rulemaking on Clean Water Act Hazardous Substance Facility Response Plans (“ANPRM”). .[footnoteRef:1]. [1:  91 Fed. Reg. 7,415 (Feb. 28, 2026).] 


These comments identify fundamental legal deficiencies in EPA’s 2024 Clean Water Act (“CWA”) hazardous substance facility response plan (“2024 CWA HS FRP”) rule[footnoteRef:2]  and explain why substantial narrowing is warranted. [2:  89 Fed. Reg. 21,924 (March 28, 2024).] 


I.	The ANPRM Confirms the Rule’s Redundancy and Lack of Demonstrated Need

This ANPRM does not arise in isolation. At the same time the U.S. Environmental Protection Agency (EPA) issued this ANPRM, the Agency proposed to rescind or revise aspects of its 2024 Risk Management Program (“RMP”) amendments because those requirements were duplicative, unsupported by evidence of proportional safety benefits, and misaligned with the Occupational Safety and Health Administration’s (“OSHA’s”) Process Safety Management (“PSM”) program.[footnoteRef:3] The same deficiencies, duplication, lack of evidentiary support, and misalignment with existing safety programs, are present here in full. [3:  91 Fed. Reg. 8,970 (Feb. 24, 2026).] 


The 2024 CWA HS FRP rule layers a new, comprehensive planning regime on top of existing federal programs that already address spill prevention and response, including:

· Spill Prevention, Control, and Countermeasure (“SPCC”) plans (40 C.F.R. Part 112);
· Oil Facility Response Plans (“FRPs”) (40 C.F.R. Part 112, Subpart D);
· Risk Management Plan (RMP) (40 C.F.R. Part 68);
· Resource Conservation and Recovery Act (“RCRA”) contingency planning requirements (40 C.F.R. Parts 264/265); and
· OSHA PSM (29 C.F.R. § 1910.119).

These programs collectively address hazard identification, worst-case scenario analysis, prevention measures, emergency response, and coordination with responders. Yet EPA has not identified any planning element in the 2022 notice of proposed rulemaking (“2022 NPRM”), the 2024 CWA HS FRP rule, or this ANPRM that is both (1) necessary for hazardous substance discharges to navigable waters and (2) not already covered by one or more of these existing programs.

As in the RMP reconsideration, EPA should not impose duplicative regulatory requirements absent evidence of incremental risk reduction. The Agency’s failure to identify a meaningful regulatory gap renders the rule arbitrary and capricious and inconsistent with the Administration’s directive to eliminate unnecessary and overlapping requirements.

II.	The Rule Is Arbitrary Under the APA Because It Lacks Reasoned Decision-making and Evidentiary Support

The administrative record fails to demonstrate that:

1.	hazardous substance discharges to navigable waters from covered facilities are sufficiently frequent; or  
2.	existing regulatory programs are insufficient to address those risks.

Where an agency imposes substantial regulatory burdens, it must demonstrate a rational connection between the problem identified and the solution adopted. EPA has not done so here.

The rule is particularly vulnerable because it expands coverage to facilities with robust, preexisting compliance programs while failing to show that those facilities present meaningful unmitigated risk. Without evidence of either a systemic failure in the current framework or measurable benefits from the new requirements, the rule cannot satisfy the APA’s requirement of reasoned decision-making.[footnoteRef:4] [4: ] 


III.	EPA’s Unexplained Reduction of the Threshold Quantity Is Arbitrary and Capricious

EPA’s decision to reduce the applicability threshold from 10,000× the reportable quantity (“RQ”) in the 2022 NPRM proposed rule to 1,000× RQ in the final 2024 CWA HS FRP rule independently violates the Administrative Procedures Act (APA).[footnoteRef:5] EPA previously concluded that a 10,000× threshold appropriately identified facilities posing substantial harm. The Agency reversed course in the final 2024 CWA HS FRP rule without providing a reasoned technical explanation for adopting a tenfold lower threshold. Such unexplained inconsistency is precisely the type of agency action courts rejected in State Farm[footnoteRef:6] and Fox Television.[footnoteRef:7] [5:  5 U.S.C. § 706(2)(A)). ]  [6:  Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).]  [7:  FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009).] 


This ANPRM provides an opportunity to correct that error. EPA should restore the 10,000× RQ threshold previously supported in the record, which more appropriately targets facilities presenting genuine worst-case discharge risk.

III.	The Rule Exceeds EPA’s Statutory Authority Under CWA Section 311

Several features of the rule exceed EPA’s statutory authority under CWA § 311:

· Applicability beyond covered facilities. Section 311(j)(5) applies only to facilities that meet statutory FRP criteria.[footnoteRef:8] EPA cannot require non-covered facilities to prepare, submit, or retain documentation. Any such requirement would be ultra vires. [8:  See also 40 C.F.R. § 112.20(a) (requires FRPs only for “any … facility that … could reasonably be expected to cause substantial harm to the environment” to navigable waters).] 


· Overbroad interpretation of “conveyance.” Following Loper Bright Enterprises v. Raimondo, courts no longer defer to agency interpretations but instead apply the best reading of the statute.[footnoteRef:9] Any attempt to define “conveyance” to include features such as roadside ditches or stormwater channels, particularly those outside Clean Water Act jurisdiction under Sackett v. EPA,[footnoteRef:10] would not reflect the best reading of § 311 and would not survive judicial review. [9:  Loper Bright Enterpr. v. Raimondo, 603 U.S. 369 (2024) (courts exercise independent judgment and may not defer simply because a statute is ambiguous).]  [10:  598 U.S. 651, 671–72 (2023) (holding that the CWA extends only to “relatively permanent” bodies of water and wetlands with a “continuous surface connection” to such waters).
] 


EPA should therefore limit applicability to facilities and pathways that fall squarely within CWA jurisdiction.

IV.	The Rule Creates Duplicative Requirements

Even if EPA assumes some overlap is permissible, the 2024 CWA HS FRP rule imposes substantial new obligations that directly duplicate existing requirements:

· Oil FRPs: Part 118 replicates worst-case discharge modeling, response resource identification, and coordination requirements already mandated under 40 C.F.R. § 112.20.

· RMP: Hazard analysis, offsite consequence analysis, and emergency response planning overlap with 40 C.F.R. §§ 68.25 and 68.90–68.95.

· RCRA: Contingency planning requirements under 40 C.F.R. §§ 264.51 and 265.51 already address emergency coordination and response procedures.

· PSM: Emergency planning and process hazard analysis requirements under 29 C.F.R. § 1910.119 further cover comparable elements.

EPA continues to rely on requirements that are functionally indistinguishable from obligations already imposed under existing federal programs. Requiring facilities, particularly petroleum refineries, pipelines, and terminals, to prepare standalone CWA HS FRPs for substances already encompassed within Oil FRPs imposes significant a high cost with no demonstrated benefit. Therefore, the final rule should either recirescindssion of redundant requirements is warranted because EPA failed to comply with the APA’s reasoned‑decision-making requirement and the cost‑benefit framework of Michigan v. EPA.[footnoteRef:11] or, as explained in Part V, specify that compliance with other obligations satisfies the overlapping 40 CFR Part 118 requirements.  [11:  576 U.S. 743 (2015).] 


V.	EPA Should Adopt a Consolidated and Gap-Focused Approach

The rule exceeds EPA’s statutory authority under CWA § 311 in multiple independent respects
At a minimum, any revised rule should:

1. Recognize equivalency: Provide that compliance with SPCC, Oil FRP, RMP, RCRA, or PSM requirements satisfies overlapping Part 118 elements as a matter of law.

2. Allow consolidation: Permit facilities to meet any remaining requirements through a single integrated plan incorporating cross-references to existing programs.

3. Target demonstrated gaps: Identify with specificity any planning elements not already addressed and impose new requirements only where EPA can demonstrate a material gap and incremental safety benefit.

VI.	The Rule Conflicts with the Administration’s Deregulatory Policies

Executive Order 14192 directs agencies to eliminate redundant regulations and prioritize deregulatory actions where rules impose duplicative burdens without commensurate benefits.[footnoteRef:12] The CWA HS FRP rule presents is a textbook case for such action. [12: ] 


By layering new requirements onto an already comprehensive regulatory framework without demonstrating incremental risk reduction, the rule conflicts with both the Executive Order and the APA’s core requirements of reasoned decision-making.

**************
For the reasons set forth above and in the joint comments, the final rule should EPA substantially narrow it to address only clearly demonstrated regulatory gaps. Any revised rule must be tightly scoped, evidence-based, and aligned with existing regulatory programs to avoid unnecessary duplication and ensure consistency with statutory limits.


Respectfully submitted,
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