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April 6, 2026
RE: Clean Water Act Hazardous Substance Facility Response Plans: Compliance Date Delay and Changes To Reflect Administration Policy, March 5, 2026, 91 FR 10787) Proposed Rule 
Dear Ms. Broussard:
	AFPM is pleased to submit these comments in support of EPA’s proposed rule (Clean Water Act Hazardous Substance Facility Response Plans: Compliance Date Delay and Changes To Reflect Administration Policy, March 5, 2026, 91 FR 10787) to change the compliance date for the Clean Water Act Facility Response Plan final rule of March 28, 2024.  AFPM members have refineries, petrochemicals, and terminals that are all subject to the rule.  AFPM is the leading trade association representing the makers of the fuels that keep us moving, the petrochemicals that are the essential building blocks for modern life, and the midstream companies that get our feedstocks and products where they need to go. 
I. Background
There are numerous terminals, refineries, and petrochemical sites that are members of AFPM that are subject to the March 28, 2024, final rule that reside adjacent to Waters of the United States. (WOTUS).  AFPM submitted comments with a coalition (American Petroleum Institute, International Liquid Terminals Association, American Exploration & Production Council (AXP),  on the March 22, 2022, proposed rule.   Our comments raised numerous recommendations to limit the scope of the overly broad rule and to make it more risk-based and practical (original comment attached).  

AFPM’s member sites are subject to the July 17, 2002, Spill Prevention, Control, and Countermeasures. EPA published a final rule that amended the SPCC regulations (see 67 FR 47042)  and the CAA Risk Management Plan (2024 rule “Accidental Release Prevention Requirements: Risk Management Programs Under the Clean Air Act; Safer Communities by Chemical Accident Prevention” (89 FR 17622, March 11, 2024)) and is currently developing comments for the current February 24, 2026 proposed rule, the Common Sense Approach to Chemical Accident Prevention rule, (40 CFR Part 68  [EPA-HQ-OLEM-2025-0313; FRL-5766.8-01-OLEM] RIN 2050-AH37). Units at AFPM member sites are also subject RCRA emergency response plans as well (40 CFR part 264, Subpart D). 


II. Support of Extending the Compliance Date
AFPM appreciates and supports the proposed three-year extension, however, at a minimum, EPA may need more time as EPA adjudicates comments on the proposed revised rule (EPA’s Advance Notice of Proposed Rulemaking — CWA Hazardous Substances Facility Response Plan Requirements; Amendment Reconsideration (Docket ID No. EPA-HQ-OLEM-2025-1707), to possibly develop modeling guidance, and publish a WOTUS final rule. 
AFPM strongly urges EPA to consider a delay or “stay” of the compliance date until the amended rule is finalized and to have the new amended rule include a three-year compliance date from the date of publication. 
Three years is consistent for compliance dates for new and amended rules, but AFPM currently cannot assess whether this will be enough time. EPA is considering amending the current rule, and there is still uncertainty on how to model worst-case discharges (WCDs). The time extension intends to allow time for EPA “to consider implementation and compliance assistance tools that regulated parties may be able to take advantage of when complying with the new requirements”[footnoteRef:1].  It could take EPA more than two years to implement these tools and/or amend the rule, leaving regulated parties little time to develop an implementation plan to comply with the new requirements. Therefore, AFPM recommends that EPA provides at least a five-year compliance date extension. [1:  March 5, 2026 Federal Register, p. 10789] 

 	AFPM’s overarching position is that the 2024 final rule significantly overreached EPA’s statutory mandate by casting an unnecessarily wide regulatory net — capturing facilities with robust, pre-existing spill prevention programs and negligible actual discharge risk to navigable waters — while doing little to improve real-world emergency preparedness. 
Based on the contents of the revised proposed rule, it is clear that the scope of rule will change, and AFPM members are currently in a holding pattern until there is something actionable, rather than wasting time and resources trying to comply with a final rule that is likely to be revised. Once provisions of the revised rule are released, sites will have to reevaluate any initial assessments that have already been completed. Currently, without clarity on certain terms, scope, and modeling, AFPM members hesitate to pursue further compliance projects on a rule that is still in the process of being revised. 
III. Issues That Must be Resolved Prior to a New Final Rule
The following are a list of issues that must be addressed in some manner in the revised rule and clearly justifies EPA extending the compliance date to at least June 1, 2030.
1. Restore the 10,000× RQ threshold — the 2024 rule’s 1,000× multiplier sweeps in thousands of facilities with no meaningful discharge risk beyond what existing programs already address.
1. Data supports a smaller regulated universe — NRC incident data (2020–2025) shows only ~1.6% of reported incidents involving a CERCLA substance actually reached a water body.
1. Eliminate the “conveyance” proximity pathway — the undefined term creates legal ambiguity; proximity should be measured solely by direct distance to navigable waters.
1. Establish de minimis container size and concentration exclusions — sub-55-gallon containers and low-concentration mixtures (below 1% by weight, or 0.1% for carcinogens) should be excluded from threshold calculations.
1. Exclude gaseous and solid-state substances — worst-case releases of such substances are atmospheric events already governed by RMP/PSM.
1. Establish de minimis concentration thresholds for mixtures — exclude constituents below 1% by weight (0.1% for carcinogens) from threshold quantity calculations, consistent with the EPCRA Section 312 framework, with a rebuttal mechanism for unknown mixture compositions.
1. Fully exclude CWA HS in oils already regulated under 40 CFR Part 112 — trace CWA HS constituents in crude oil, refined products, condensates, and produced water covered by an existing Oil FRP should be categorically excluded from CWA HS FRP threshold calculations.​​​​​​​​​​​​​​​​
1. Broaden water treatment chemical exemptions — all water systems at a facility (drinking, fire, stormwater, wastewater) should be exempt.
1. Simplify planning distance calculations — adopt the standardized Oil FRP distance methodology from 40 CFR Part 112, Appendix C, until EPA provides a validated, publicly available modeling tool.
1. Align FRP content requirements with existing programs — where CWA HS FRP requirements are substantively equivalent to Oil FRP, SPCC, RMP, or PSM obligations, EPA should accept compliance with those programs as satisfying the CWA HS requirement.
1. Provide compliance tools before compliance deadlines — EPA should publish all required planning tools and guidance first, then allow a minimum 12-month implementation period.
1. Remove Regional Administrator discretionary designation authority — FRP applicability should be determined solely by objective statutory criteria.

IV. 	Conclusion
AFPM urges EPA to use this extended compliance time to recalibrate the scope of regulated facilities to those that present a genuine worst-case discharge risk to navigable waters, eliminate duplicative compliance obligations, and deliver a rule that directs planning resources to facilities where those investments will produce demonstrable environmental benefit.
The specific recommendations set forth above would accomplish each of these objectives while fully satisfying the statutory mandate of CWA Section 311(j)(5).  AFPM appreciates EPA’s willingness to reconsider these provisions and stands ready to provide additional data or technical support as it develops its proposed rule. If you need further information or have any questions, please do not hesitate to contact me.

Sincerely, 
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Jeff Gunnulfsen 

Assistant Vice President 
Security & Risk Management Issues

American 
Fuel & Petrochemical 
Manufacturers
1800 M. Street N.W. Suite 900, North Tower
Washington, DC. 20036
202-457-0480       office
202. 844.  5483     direct

jgunnulfsen@afpm.org




2

2

image1.png




image2.emf









