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Comments of the American Fuel & Petrochemical Manufacturers on Proposed Rule:
Regulation 2, Rule 1 (Permits — General Requirements), Regulation 2, Rule 2 (Permits
— New Source Review) and Regulation 2, Rule 6 (Permits — Major Facility Review)
Affecting the Submission and Utilization of Crude Slate and Feedstock Information

Dear Mr. Stone:

The American Fuel & Petrochemical Manufacturers (“AFPM”) appreciates the opportunity to
submit comments on the Bay Area Air Quality Management District (“BAAQMD” or “Air
District”) proposed revisions to Regulation 2, Rule 1 respecting permitting requirements that
would require a refinery to obtain a permit for any “significant change” in a crude slate or feedstock
historically used by the refinery and Regulation 2, Rules 2 and 6 affecting the permitting thresholds
for greenhouse gases (“GHG”).

AFPM is a national trade association representing nearly 400 companies. Our members serve the
American people responsibly and effectively by manufacturing virtually all U.S. fuel and
petrochemicals, strengthening economic and national security, and providing jobs directly and
indirectly for millions. Millions of Californians use products produced by AFPM members every
day. Within the San Francisco Bay Area, AFPM’s membership includes five refiners that would
be affected by the proposed rule changes.

AFPM members have made large investments to improve air quality in the United States; for
example, the refining industry spent nearly $50 billion to reduce sulfur from gasoline and diesel
fuel to comply with “Tier 2”” and Ultra Low Sulfur Diesel standards. These actions, in combination
with new vehicle emission technologies, have resulted in substantial reductions in particulate
matter (“PM”) and ozone precursors. AFPM members have also made substantial investments to
comply with the new Tier 3 fuel standards that took effect this year. These standards are designed
to reduce non-methane organic and nitrogen oxides emissions from automobiles by an additional
80 percent.

Nationally, total emissions of the six principal air pollutants regulated under the Clean Air Act
have been reduced by 62 percent since 1980 despite vehicle miles traveled increasing by 95 percent
over the same period.! Reduced emissions from fuels and motor vehicles have strongly

L EPA Air Trends report. Accessed at: http://www.epa.gov/airtrends/agtrends.html#comparison.
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contributed to the Bay Area’s attainment of national ambient air quality standards (“NAAQS”) for
both fine PM and sulfur dioxide. While the area is still in marginal nonattainment for the 2008
ozone standard, measured air quality has improved from 80 parts per billion (“ppb”) in 2008-2010
to 73 ppb in the most recent reported period. Multiple monitors located in the Bay Area show
ozone levels that are far below the level of either the federal or California ozone NAAQS.?

As detailed below, AFPM has serious concerns with BAAQMD’s proposed rule. The proposed
revisions are unnecessary for the Air District to enforce its existing permitting regulations or to
avoid what must be considered to be highly theoretical impacts on local air quality. Thus, we
respectively request that BAAQMD withdraw the proposed revisions.

The Air District’s proposed rule fails to take affirmative steps to guard against the release of trade
secret or confidential information that would be required to be submitted pursuant to Regulation
2, Rule 1 and Regulation 12, Rule 15. Release of information on crude slates and other feedstocks
for an individual refinery would not only be highly damaging to the facility involved, but also
could raise serious issues concerning competitive relationships within the refining industry.

Finally, the BAAQMD should not finalize a decrease in the threshold level of GHG emissions
used in permitting (from 75,000 tons per year carbon dioxide equivalent (“tpy CO2e”) to 25,000
tpy CO2e, and should not apply this level to trigger permitting absent a 100/250 tpy increase in
other regulated air pollutants. Similar to BAAQMD’s proposed revisions to permitting
requirements regarding changed crude slates and feedstocks, BAAQMD has not demonstrated that
these revisions are “necessary” or conducted an adequate analysis of their socioeconomic impacts
as required under applicable California law.

I. The Proposal Lacks a Sufficient Legal, Policy and Technical Basis
A. BAAQMD Has Failed to Make Necessary Findings and Determinations

In justifying its proposed rule to subject crude slate changes to additional and specialized review
under the California new source review (“NSR”) program, the BAAQMD states that “[c]oncerns
have been raised that refineries may be making changes associated with moving to new crude
slates that are subject to NSR permitting requirements, but without obtaining NSR permits or
complying with the substantive requirements of the NSR program.”®> BAAQMD indicates its
proposed changes are “intended to help ensure that refineries comply with all applicable permitting
requirements when they change the type of crude oil they process — what is known as the refinery’s
‘crude slate.””

2 In terms of localized impacts, there were no violations of the federal or California ozone NAAQS at Coast and
Central Bay monitors for the most recent 3-year period available. Instead, ozone levels in this area ranged from 49
to 55 ppb as measured over a 3-year period; such measurements are far below the level of the federal or California
standard. Id.

3 Workshop Report for Proposed Revisions to: Regulation 2, Rule 1 (Permits — General Requirements), Regulation
2, Rule 2 (Permits — New Source Review) and Regulation 2, Rule 6 (Permits — Major Facility Review) (“Workshop
Report”), May 2017 at 10.

41d. at 1.



On a fundamental level, BAAQMD has failed to articulate a reasoned basis for its proposed actions
and should therefore withdraw the proposed rule from consideration. First, BAAQMD lacks any
detailed information, including technical support, for determinations that are required under
California law to support this rulemaking. The proposed rule is based solely on unsupported
assumptions regarding how up to five different characteristics of crude oil or petroleum feedstocks
could affect emissions at refineries (which may, indeed, be designed for their use). No supporting
data or projection of air quality benefits is contained in the Workshop Report for proposed
revisions to Regulation 2, Rule 1. BAAQMD has previously received information directly
challenging this underlying assumption, pointing out, “before any given batch of crude oil received
at a refinery is processed, it is typically blended with other batches of crude with different
properties, so that the crude blend meets all refinery specifications for properties such as vapor
pressure, acidity, and other characteristics . . .”®

The California Health and Safety Code requires a determination of necessity as a precondition to
the ability to regulate. “Prior to adopting any rule or regulation to reduce criteria pollutants, a
district shall determine that there is a problem that the proposed rule or regulation will alleviate
and that the rule or regulation will promote the attainment or maintenance of state or federal
ambient air quality standards” (Cal Health & Saf. Code §40001(c)). But BAAQMD has abjectly
failed to determine there is a problem that requires additional regulatory action. The most
BAAQMD offers in the context of its Workshop Report is that a “concern has arisen” that
refineries “may” be violating existing NSR regulations when making changes to their crude slate
or other feedstock. But not one specific instance of such an occurrence (or even suspected
occurrence) regarding avoidance of NSR is cited and BAAQMD itself makes no affirmative
statement that it has determined on the basis of any evidence that such a problem exists.

The lack of an adequately defined or substantiated problem, in and of itself, is a serious legal defect
in the proposed rulemaking. But this defect is compounded by the lack of any evidence that
imposing an additional layer of NSR review on refineries will result in any discernable impact on
ambient air quality. Indeed, as noted above, there is contrary information that refineries take steps
to ensure that their crude slate inputs meet refinery specifications prior to processing. But equally,
if not more important, BAAQMD either has not accounted for or has thoroughly discounted the
operation of numerous air pollution controls, operating procedures and other requirements
designed to limit refinery emissions. There is no demonstration in the record that the existing,
federal, state and local multilayered approach to controlling air pollution from refineries is
somehow singularly defeated by a “significant change” in any one of the five parameters which
triggers consideration of the change as an alteration.®

> Comments of the Western States Petroleum Association on Proposed Rules: Regulation 12, Rules 15 and 15,
November 23, 2105 at 9.

6 An alteration occurs when “the average value of any of the [five] attributes of the crude oil or other feedstock
processed occurs [and] is more than three standard deviations from the mean of the average monthly values for [the
baseline historical period of 2013 to 2016].” Proposed Rule 2-1-243. But BAAQMD offers only a statistical reason
why this quantitative threshold was used in the proposed rule and does not cite any evidence that changes of such a
magnitude in refinery inputs affect refinery emissions, to what degree such emissions are affected or how such
emissions affect ambient air quality. BAAQMD makes no determination that a change in crude slate or feedstock
will overwhelm or reduce the effectiveness of installed controls or whether changes in different regulated parameters
will affect emissions positively or negatively.



In part due to the lack of basic information to support its assumptions regarding refinery emissions,
BAAQMD lacks any ability to project costs or benefits that could be expected to occur if the
proposed rule is finalized. Indeed, it does not attempt to do so and admits that where a source
complies with existing regulations there are no benefits associated with the proposed rule’ even
though such benefits would typically be calculated based on projections of reduced air emissions.

Finally, while unstated within the Workshop Report, it is clear that the BAAQMD is seeking to
regulate changes in crude slate and feedstock inputs into refineries to accomplish broader goals
than NSR enforcement; the rule would serve as a means of preventing or making it much more
difficult for refineries to utilize certain crude slates and feedstocks, many of which are located
outside of California or outside of the United States and may require more energy to produce and
ship to Bay Area refineries. This purpose, indeed, reflects the broader intent of other BAAQMD
rulemakings that are designed to collectively impact refinery operations.® But in this rulemaking,
BAAQMD relies on its general authority with regard to ambient air quality standards (Cal Health
& Saf. Code 8§40001), general rulemaking authority (840702) and authority to develop plans to
address ozone, carbon monoxide, sulfur dioxide, and nitrogen dioxide (840910) as support for its
proposed revisions to Regulation 2, Rule 1.° While BAAQMD may have other authority it has not
explicitly cited for this proposed rule, the legal and policy objective that is cited (compliance with
NSR) is not supported and the relationship between the cited authority (addressing ambient air
quality) and controlling changes to crude slates and feedstocks is not established. Instead, in this
rulemaking BAAQMD is attempting to utilize the NSR program for purposes far beyond its
intended purpose and thus, in that respect, the Air District exceeds its available authority to
promulgate permitting regulations to address ambient air quality issues.

B. BAAQMD Lacks a Sufficient Technical and Legal Basis for the Proposed Rule

Nothing within the Workshop Report for the proposed rule points to any evidence or technical
support for the notion that changes to crude slate inputs result in NSR violations. Therefore,
BAAQMD lacks supporting information to change the definition of “alter” within Regulation 2-
1-233 to specifically target crude slate changes at petroleum refineries and the Air District has not
established that such an action is otherwise necessary for enforcement purposes.

As cited above, BAAQMD merely states that an unidentified “concern has been raised” regarding
the potential for modifications to occur “without applying for or obtaining an NSR permit.”° But

"Workshop Report at 38.

8 See Workshop Report for Proposed Air District Regulations 12, Rule 15: Petroleum Refining Emissions; Tracking
and Regulation 12, Rule 16: Petroleum Refining Emissions Analysis, Thresholds and Mitigation, February 2015 at
10 (“Workshop Report Rule 15, 16”). In this regard, BAAQMD’s Regulation 12, Rule 16 is specifically designed to
“discourage or prevent refineries in the Bay Area from making changes that would lead to increases in emissions of
greenhouse gas pollutants.” Regulation 12, Rule 16: Petroleum Refining Greenhouse Gas Emissions Limits,
Revised Final Staff Report, June 2017 at 10. BAAQMD indicates that it is taking this action “because neither top-
down nor market-based approaches to climate protection have proven effective in sufficiently reducing climate
pollutants.” Id. at 30. Among other failures, BAAQMD states that little or no progress has been made since the
ratification of the 1997 Kyoto Protocol and that “the current President announced that the United States will
withdraw from the Paris climate agreement.” 1d. These statements of necessity evince an intent that extends far
beyond emissions from individual refineries. See also BAAQMD’s Regulation 12, 15 Rule which is intended to
address “the use of heavier and/or more sour crude slates.” Workshop Report Rule 15 at 15.

® Workshop Report at 43.

10 Workshop Report at 1.



further information on this concern is absent in the Workshop Report. Moreover, even if this
concern had validity, of which there is no evidence proffered, BAAQMD has already taken action
elsewhere to promulgate regulations requiring additional tracking and reporting on refinery
emission inventory and crude slate information.'! Therefore, BAAQMD has provided no
information that would support the conclusion that redefining “alter” to include changes in crude
slates is justified. Instead, the proposed regulations appear to be based solely on a regulatory
“concept” and as an extension of other rulemaking to limit the combustion emissions of
refineries.

The speculative and unsupported nature of this proposed rule is further exemplified by the fact that
its requirements apply not solely to changes in crude slates, but also to “another type of feedstocks
received from outside the refinery.”'® The proposed rule encompasses “partially refined
intermediate feedstocks that refineries may purchase for further processing at other process units
besides their crude units.”** This means that the cited “concern” sought to be addressed in this
rule necessarily encompasses refining activity that does not take place at a refinery subject to the
proposed rule, but elsewhere. In this regard, BAAQMD does not offer any explanation as to why,
if this is the case, the processing of partially refined feedstocks at other facilities creates a local air
emission issue properly addressed through the BAAQMD NSR program. Indeed, if the concern
regarding a change in crude slates is related to additional processing that may be needed to reduce
sulfur levels or other crude parameters (allegedly resulting in additional emissions) any concerns
would appear to be mitigated (if not potentially resolved) by initial processing of a crude slate
outside of the area of the BAAQMD’s jurisdiction.

Outside of the administrative record, sufficient technical support for the proposed regulatory
changes is also lacking. In the past, BAAQMD has only asserted that a “qualitative” relationship
may exist between crude slates and refinery emissions.® Indeed, BAAQMD acknowledged that
there is an “uncertain relationship between crude slate changes and refinery emissions”® and has
cited contrary evidence that existing regulatory programs apart from NSR have resulted in
significant emission reductions “even as the quality of crude oil inputs has been reduced.”*’ Thus,
in general, BAAQMD lacks sufficient support for a rulemaking which effectively presumes not
only that crude slate changes result in increased emissions, but that such changes also result in
NSR violations.

The proposed regulation is also contrary to previous statements by BAAQMD with regard to the
proper focus of regulation. In connection with proposals to impose facility-wide emission limits

11 Proposed Regulation 12, Rules 15, 16.

12 Indeed, the “concept” for facility-wide emission limits based on refineries’ recent operations has been attributed
by BAAQMD to local organizations such as the Communities for a Better Environment (“CBE”). Regulation 12,
Rule 16: Petroleum Refining Facility-Wide Emission Limits, Staff Report, March 2017 at 1, 5. BAAQMD indicates
that “Air District staff [developed] Rule 12-16 working with CBE to ensure the regulatory language meets the goals
of the concept.” Id. at 5.

13 Proposed Regulation 2-1-243.

14 Workshop Report at 13. See also proposed regulatory changes in 2-1-243 defining “significant crude slate
change” as including “another type of feedstock received from outside the refinery . . .”

15 Rule 12-15: Responses to Comments, April 18, 2016 at 20.

16 1d.

1" Workshop Report, Preliminary Draft Air District Regulation 12, Rule 15: Petroleum Refinery Emissions
Tracking, BAAQMD, March 2013 at 3.



on refineries, BAAQMD staff indicated that “there is no support for imposing a specific regulatory
approach on one sector of the regulated community without factual support for such selective
treatment.”*® But this is precisely what is proposed here. The proposed rule imposes an
affirmative requirement for refineries to seek BAAQMD approval for any change in their crude
slate at variance with historical norms (beyond a defined range). No other sector is targeted for
such “pre-approval” of what amounts to changes in raw inputs into a facility.

Nor has BAAQMD explained why previous assessments of legal vulnerability are not applicable
here. In the report for Regulation 12, Rule 16 regarding the imposition of facility-wide emission
caps on refineries, BAAQMD staff observed that “[t]he rule would address pollutants of primarily
regional concern by limiting those pollutants from one Bay Area industrial sector through a
mechanism unique to that industry and unlike the mechanisms for all other industrial sectors,
which relies on standards for the equipment operated by the industry and measures compliance
through scientifically-tested methods rather than inventory approximations. This would likely be
viewed by a court as arbitrary and capricious.”*® This concern led to the elimination of caps on
criteria pollutants in Regulation 12, Rule 16, while retaining caps on greenhouse gas emissions.?°

The same concerns and perspectives on legal defensibility hold true here with regard to the
proposed rule to amend the BAAQMD NSR program. The proposed regulatory changes apply
solely to petroleum refineries and, more particularly, to the type of crude oil and feedstock that
refineries purchase for processing. And they are explicitly justified on the basis of the
BAAQMD’s legal authority pertaining to ambient air pollutants, not GHGs. If anything, from a
legal standpoint, the focus of the regulation (a refinery’s crude slate and feedstock inputs) is even
further removed from the authority being implemented (BAAQMD’s permitting authority to
address criteria air pollutants). BAAQMD cannot regulate on such an unsupported and attenuated
causal chain; to do so would similarly be arbitrary and capricious.

This is especially true where, as here, emissions from petroleum refineries are already heavily
regulated at the federal level and state level. BAAQMD fully acknowledged the existence of these
extensive federal regulations as well as other regulations adopted by the Air District and the
California Air Resources Board (“CARB”).2! Yet, even after acknowledging the multiple layers
of regulation that serve to control and reduce refinery emissions — regulations that have yielded
demonstrable reductions in local emissions from refineries — BAAQMD still seeks to impose
additional regulations for the same purpose without sufficient rationale. This is again arbitrary
and capricious.

It is significant that current federal NSR regulations already address crude slates and feedstocks
by affirmatively providing that changes in either are not considered to be “a physical change or
change in the method of operation . . . “[if] the source was capable of accommodating [use of an
alternative fuel or raw material] before January 6, 1975, unless such change would be prohibited
under any federal enforceable permit condition which was established after January 6, 1975

18 Regulation 12, Rule 16: Petroleum Refining Facility-Wide Emissions Limits, Staff Report, March 2017 at 37.
4.

2. at 28.

21 See, e.g., Proposed Air District Regulations 12, Rule 15 and 16, February 2015 at 9-10; Regulation 12, Rule 16:
Petroleum Refining Greenhouse Gas Emissions Limits, Revised Final Staff Report, June 2017 at 14-17.
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pursuant to [federal prevention of significant deterioration permitting regulations or approved state
permitting programs]” or the source was approved to use such alternative fuel or raw material
under such programs.??> Thus, BAAQMD cannot claim to be driven by any federal rule or policy
to implement the NSR program. Instead, the Air District is acting at variance with federal NSR
regulations and policy without any explanation as to why such rules and policy are deficient and
why its proposed regulations are “necessary” based on a thorough analysis of socioeconomic
impacts.?® Again, the only explanation offered for making such revisions is that undefined
“concerns” have been raised; such concerns lack any empirical proof or support in the
administrative record.

C. BAAQMD Cannot Project Either Costs or Benefits from the Proposed Rule

BAAQMD effectively admits the lack of support for its proposed regulatory changes by virtue of
the fact that the district cannot predict either the costs or benefits for this new regulation.
BAAQMD merely asserts that benefits might exist if sources subject to NSR do not comply with
current regulations.?* Similarly, BAAQMD projects that any costs that would be incurred would
not be caused by compliance with the proposed rule, but rather through compliance with existing
NSR regulations. This conclusion is erroneous as there most certainly are costs associated with
obtaining the permit and the need to respond to any inquires that arise from the public permitting
process. BAAQMD projects a “significant” impact in such cases? where the district would be
“forcing [refineries] to comply.”?®

At best, BAAQMD’s evaluation of emission reductions and compliance costs employs circular
logic that is unsupported in the record. Under the theory of the proposed change, if the district
amends the definition of “alter,” then: (1) additional reviews will inevitably take place; (2) these
reviews could uncover previously unknown or unreported issues; (3) these issues will be of such
size and character as to result in benefits; and (4) all this will occur due to the fact that the reviews
were required in the first place. But this result is entirely based on the faulty premise that there
are emissions associated with crude slate or feedstock changes not addressed by a refinery’s
operations and pollution control equipment and that this will be revealed only through the permit
process for alterations and not through current regulations which provide a comprehensive
regulatory scheme to address federal and state NSR requirements. BAAQMD’s analysis is
therefore fatally flawed since it does not concentrate on or define benefits that would flow directly
from the imposition of the regulatory change. If it did, BAAQMD would need to admit that it has
no basis to project any benefits from the rule; no information in the record suggests that refineries
have changed crude slates and triggered NSR on account of this action.

Conversely, BAAQMD ignores the fact that costs will be attributable to the rulemaking based on
the cost of complying with new regulatory definition contained in Regulations 2-1-233 and 2-1-
243. Specifically, if a crude slate change (or another change in the type of feedstock) qualifies as

2240 C.F.R. 852.21(b)(2)(iii)(e).

23 See Cal Health & Saf. Code §840727(b), 40728.5(b).

24 “The situations where the proposed revisions would have an impact would be any situation where a crude slate
change would require an NSR permit, but the refinery makes the change without applying for or obtaining the
required permit.” Id. at 38.

4.

% 1d. at 39.



a “significant” change under proposed Regulation 2-1-243, the Air Pollution Control Officer
(“APCO”) “may impose permit conditions on the authority to construct or permit to operate in
order to ensure that the change . . . will not result in a modification.” In other words, costs will be
imposed on refineries no matter whether or not any emissions can be projected to increase.?’

But BAAQMD does not assign any costs to this approval process even though the district clearly
contemplates that the regulation would “require a refinery to obtain a permit for any significant
change in crude slate, whether the refinery believes that it is a ‘modification’ subject to NSR or
not.”?® Even though refineries would be forced “to submit a permit application providing the
details of any such change in crude slate,”?® to participate in any process that the District might
employ as it reviews the change, and, in the end, to “secure written authorization from the APCO
in the form of any authority to construct”*®* BAAQMD does not analyze or project any costs
resulting from this process. It asserts only that there might be “manageable” additional resource
burdens applied to Air District staff through the need to review such permit applications.®

Therefore, the BAAQMD analysis of compliance costs is separately flawed on this basis. Among
other requirements, when proposing the adoption or amendment of a rule, BAAQMD is required
to perform an assessment of the socioeconomic impacts of adopting the regulatory changes and to
“make a good faith effort to minimize adverse socioeconomic impacts” which include the impact
on “industries or business . . . affected by the rule or regulation,” the impact on employment and
the economy of a region, “the range of probable costs” and “the availability and cost-effectiveness
of alternatives to the rule or regulation being proposed or amended.”®? Not only has BAAQMD
failed to define costs associated with the compliance activities it has itself defined, it has not
identified any alternatives to the rule being proposed.

Il. BAAQMD Must Protect Confidential Information

Regulation 12-15-408, adopted by the BAAQMD on April 20, 2016, requires that monthly crude
slate reports be made available to the APCO upon request. These reports require summarized
information regarding processed volume, API gravity, sulfur content, vapor pressure, benzene,
toluene, ethylbenzene and xylene (“BTEX”) and identified metals with regard to barrels, degrees,
weight percent volumes, pounds per square inch, volume percent and content as applicable.®® This
information represents highly sensitive data regarding the operation of a refinery and can be used
to analyze its production and project operating characteristics and economic performance.
Therefore, this data and related information that may be required to be submitted and/or utilized
with regard to proposed Regulation 2, Rule 1 must be protected from disclosure.

27 It is also possible that this result could obtain even if a change in crude slate or other covered inputs would result
in reduced emissions. The regulatory requirement is triggered if any of five different variables (API gravity, sulfur
content, vapor pressure, benzene, toluene, ethylbenzene and xylene (“BTEX”), or iron, nickel and vanadium
content) is more than three standard deviations from the mean of the average monthly values established in a
historical 2013-2016 baseline.

28 Workshop Report at 2.

2d. at 11.

30 Regulation 2-1-301.

31 Workshop Report at 39.

32 Cal Health & Saf. Code §40728.5.

3312-14-408, Table 1.



BAAQMD staff state that under California law, specifically Section 6254.7 of the California
Government Code, “trade secrets” are not public records but that air pollutant emission data and
air monitoring data may not be considered to be “trade secrets.”3* Pursuant to Regulation 12-15-
407, however, a petroleum refinery or support facility may designate as “confidential any
information claimed to be exempt from public disclosure under the California Public Records
Act.” BAAQMD should ensure that its internal protocols for handling such information and
issuing any associated reports provide adequate protection as against any unintentional release.

BAAQMD must guard against the public release of competitively sensitive information as well as
to protect the legitimate financial and commercial interests of companies submitting such
information. Moreover, the rationale that BAAQMD provides for the proposed rule (i.e., to
determine whether there are associations between crude slates/feedstocks and emissions) does not
depend on releasing specific information regarding individual refineries or broader competitive
information to the public.

The Federal Trade Commission (“FTC”) has recommended that the U.S. Environmental Protection
Agency (“EPA”) treat data that is an input into emissions equations as confidential.®® In
submitting detailed recommendations to proposed GHG reporting requirements, the FTC
identified three categories of information that it considered should be treated as confidential
business information: (1) inputs into emission equations; (2) unit/process “static” characteristics
and unit/process operating characteristics that are not inputs into emission equations; and (3)
unit/process “static” characteristics and unit/process operating characteristics that are inputs into
emission equations.*® With regard to the first category, the FTC recommended that such items as
the “volume of fuel combusted each year; production/throughput and raw material consumption,
such as petrochemical production; characteristics of raw materials, products, and by-products; and
facility operating information™’ not be shared since it could injure consumers by harming market
competition and may be likely to lead to anticompetitive behavior.3® A copy of the full FTC
comments is Attachment 1 of these comments.

If BAAQMD decides to release any information gathered through Regulations 2, Rule 1 or
Regulation 12, Rule 15 concerning crude slates or feedstocks, then BAAQMD must adopt
generally accepted protective mechanisms for its dissemination. For example, in other contexts,
the Department of Justice and the FTC) have recommended actions as aggregation, masking or
lagging of data before it is released to the public.3® All such methods would appear available with
respect to either crude slate of feedstock information.

I11. BAAQMD Should Not Lower the BACT Threshold for GHGs

BAAQMD is proposing two major changes with regard to the permitting of sources that emit
GHGs. First, the Air District proposed to lower its permitting threshold from 75,000 tpy COZ2e to

34 Workshop Report Proposed Air District Regulations 12, Rule 15, Staff Report, February 2015 at 16.
3 Proposed Confidentiality Determinations for Data Required Under the Mandatory Greenhouse Gas Reporting
Rule and Proposed Amendment to Special Rules Governing Certain Information Obtained Under the Clean Air Act,
Comments of the Federal Trade Commission, EPA-HQ-OAR-2009-0924, September 30, 2010 at 2.
% 1d. at 6.
37 1d.
% 1d. at 8.
39 DOJ and FTC Statement of Enforcement Policy in Health Care (2007).
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25,000 tpy CO2e. Second, the Air District proposes to implement this permitting threshold with
respect to all sources, whether or not they meet the definition of a “major” source for purposes of
Clean Air Act permitting.*°

Similar to BAAQMD’s proposed changes to permitting regulations affecting crude slates and
feedstocks, the necessity of this proposed change has not been adequately described, much less
determined by BAAQMD in accordance with California law. In justifying the proposed revisions,
BAAQMD states only that “it has become apparent that a lower threshold [than the 75,000 tpy
CO2e threshold used in federal permitting regulations] may be appropriate for GHG permitting in
the Bay Area.”*! But BAAQMD does not describe in any manner why it is appropriate to lower
the permitting threshold based on projected impacts on public health or the environment from
making such a change. BAAQMD therefore has not complied with requirements that it establish
the “necessity” or the rulemaking, i.e., that “a need exists for the regulation, or for its amendment
or repeal, as demonstrated by the record of the rulemaking authority.”*?

Instead, BAAQMD’s conclusion in this matter is supported solely by a retrospective analysis
which indicates only what number of facilities would have needed to undergo GHG permitting if
a lower threshold had applied.** Pursuant to this analysis, BAAQMD considers it reasonable to
lower the permitting threshold so that 90 percent versus 80 percent of historic sources would have
triggered GHG permitting (35 versus 18 facilities). But BAAQMD cannot on this basis: (1) define
any reduction in GHGs that would have occurred under such a lower permitting threshold; or (2)
project any reduction in GHGs that will occur under this lower threshold based on the total
differential of 2,908,336 tpy CO2e represented by the different permitting thresholds. Thus, on
this basis alone, BAAQMD'’s analysis is insufficient to establish the need for the regulation.

BAAQMD also makes the determination that it is “necessary” to address such emissions in the
face of EPA analysis that a substantially similar permitting threshold of 30,000 tpy CO2e is too
stringent for NSR permitting. Specifically, EPA has stated that “the burdens of regulation at a
GHG [Significant Emissions Reduction] level between 30,000 and 75,000 tpy CO2e would yield
a gain of trivial or no value from both and programmatic and individual project-level
perspective.”** Moreover, EPA’s statements were made after the Agency conducted an analysis
of previous permitting actions and the availability of control technology for different types of
sources, something which BAAQMD has not done with respect to this proposed rule. In this
regard, within this rulemaking, BAAQMD concedes that any impacts of the lower threshold are
“difficult to predict with certainty” and that other GHG reductions would be “modest at first.”*®
But BAAQMD offers no supporting data or analysis for its conclusions. Instead, as described
above, the supporting analysis represents merely an historical review of the number of facilities
potentially affected without any context as to why addressing 38 versus 18 facilities would yield
any benefits or what controls may or may not have been appropriate for such sources. For this

40 See proposed regulatory text at 2-6-212, 2-2-214, 2-2-304.2; Workshop Report at 19.
41 Workshop Report at 16.
42 Cal Health & Saf. Code §40727(0)(1).
431d. Table 1 at 17.
44 Revisions to the Prevention of Significant Deterioration (PSD) and Title V Greenhouse GAS (GHG) Permitting
Regulations and Establishment of a Significant Emissions Rate (SER) for GHG Emissions under the PSD Program;
Proposed Rule, 81 Fed. Reg. 68,110, 68,137 (Oct. 3, 2016).
4 Workshop Report at 39.
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reason, BAAQMD cannot establish that it is not duplicating existing federal requirements and that
it is “proper” to execute the powers granted to the Air District in this fashion.*°

BAAQMD proposed revisions are additionally deficient based on the lack of a sufficient
assessment of the socioeconomic impacts of the proposed amendments. As noted above, both
costs and benefits are purely speculative and unsupported in the record of the proposed rule. By
offering only qualitative assessments prefaced in generalities, BAAQMD has not satisfied its
affirmative duty to perform an assessment of socioeconomic impacts and to “make a good faith
effort to minimize adverse socioeconomic impacts” including “the availability and cost-
effectiveness of alternatives to the rule or regulation being proposed or amended.”*’ Indeed, no
alternatives are defined at all with respect to the proposed 25,000 tpy CO2e threshold, much less
alternatives to establish permitting thresholds above 75,000 tpy COZ2e.

For the above reasons, BAAQMD should withdraw its proposal to extend the lower threshold to
“all” sources and not limit the threshold to “anyway” sources defined with respect to whether the
source also would exceed relevant thresholds for non-GHG emissions. As the Air District is well
aware, the U.S. Supreme Court determined that EPA lacks authority to implement the federal NSR
program in this manner.*® Since BAAQMD has not determined that regulating all sources for
GHGs is necessary in accordance with relevant California statutes, and has not supported its
determination in the record for this rule, it cannot impose such permitting requirements more
broadly than required under either current California or federal regulations.

IV. Conclusion
In sum, AFPM recommends that:

e BAAQMD not finalize the proposed revisions to Regulation 2, Rule 1. Instead, current
regulatory provisions regarding NSR and BAAQMD’s ability to enforce such provisions
are more than adequate to address any concerns or issues regarding refinery emissions that
increase as a result of a modification.

e BAAQMD take affirmative steps to protect information that it has already required
refineries to submit based on its finalization of Regulation 12, Rule 15. Information
submitted with regard to crude slates and feedstocks should be thoroughly protected from
release as trade secret or confidential information.

e BAAQMD should similarly consider all information received or analyzed in connection
with its review of alternations or modifications at refineries involving crude slates or
feedstocks to be trade secret or confidential information protected from disclosure.

46 Cal Health & Saf. Code §40727(b)(5). In this regard, EPA has further noted that “current climate modeling tools
are not capable of isolating the precise correlations between singular, incremental facility-specific GHG emissions
changes, ambient CO2 concentrations, and climate impacts.” 81 Fed. Reg. at 68,123.
47 Cal Health & Saf. Code §40728(a)-(b).
48 UARG v. EPA, 134 S. Ct. 2427 (2014).
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e Should BAAQMD decide in the future to release any information regarding crude slate or
feedstock, it must take affirmative steps to protect trade secret or confidential information
from disclosure using methods such as aggregation, masking or lagging of data.

e BAAQMD should not finalize proposed revisions to Regulation 1, Rules 2 and 6 respecting
the regulation of GHG emissions, including lowering the permitting threshold for GHG
emissions to 25,000 tpy CO2e and applying this permitting threshold to any increase above
this level whether or not permitting is also “triggered” on the basis of criteria air pollutants.

Once again, AFPM thanks BAAQMD for the opportunity to submit comments on this pending
rulemaking. Should you or your staff have any additional questions or concerns regarding any
matter presented in these comments, please contact me at (202) 602-6604 or dfriedman@afpm.org.

Sincerely,

David Friedman
Vice President, Regulatory Affairs
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